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Assam Schedule VII, Form No.132 

High Court Form No.(J)3 

HEADING OF JUDGMENT IN APPEAL 

District: Udalguri 

IN THE COURT OF CIVIL JUDGE, UDALGURI, ASSAM 

PRESENT:  NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Tuesday, the 28th day of November, 2017. 

Title Appeal No- 03 of 2017 

SRI SUREN DAS                      ------ Appellant/Plaintiff. 

         -Vs- 

1. SRI MINTU DAS & 

2. SRI HITESH DAS                 ------ Respondents/Defendants. 

This appeal came in for final hearing on 18-11-17 in presence of- 

1. Mr P. Sutradhar             ------ Ld Counsel for the Appellant. 
 

2. Mr M.C Narzary             ------ Ld Counsel for the Respondents. 
 

Cases referred –Para No- 

[2007 (5) SCC 614]      ----- 8 

 
And having stood for consideration to this day, the Court delivered the 

following judgment- 

J U D G M E N T 

1.     Challenge in this appeal is to the Judgment and decree dated 

15.05.2017 passed by the ld Munsiff, Udalguri in Title Suit No-01/2016 

dismissing the suit of the plaintiff/appellant. 

2.      To evaluate the judgment and decree passed by the ld Munsiff, 

Udalguri in the aforesaid Title Suit, I deem it fit to put the pleadings of both 

the sides on record. 
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3.       Case of the Plaintiff/Appellant: The plaintiff is the owner of a 

room being part of an Assam type house situated at Udalguri Town, Weekly 

Market Area measuring about 12‟(ft) X 20‟ (ft) as mentioned in the schedule 

of the plaint. The defendants brothers are monthly tenants under the plaintiff 

in respect of the suit/tenanted room.The tenanted room was originally 

constructed long before by Late Gyan Chandra Das, the father of the plaintiff 

and after his death the plaintiff became owner of the suit room. During the 

life time of Gyan Chandra Das, the father of the defendants Late 

Dambarudhar Das entered into a lease agreement with him on 20.05.1974 in 

respect of the suit room to run a shop in the suit room. Initially the rent was 

fixed at Rs-30/- per month but the same has been enhanced from time to 

time and lastly it was fixed at Rs-300/- per month. 

4.  The father of the defendants paid the room rent either on the last 

date of each month or within three days of the following month and the said 

practice was followed by the defendants till the month of July, 2015. Though 

the agreement was made only for three years nonetheless it has been 

continuing thereafter as per mutual understanding between the father of the 

plaintiff and the father of defendants and after them between the plaintiff 

and the defendants. 

5.        The defendants paid the room rent to the plaintiff till the month of 

July, 2015 and thereafter the defendants have been running their shop 

without paying rent, for which the plaintiff was compelled to serve a pleader‟s 

notice to the defendants on 17.10.2015 askingthem to vacate the tenanted 

shop within one month from the date of receipt of the notice and to handover 

possession of the room to the plaintiff and to pay Rs-3000/- to the plaintiff 

for legal expenses. The defendants, inspite of receiving the pleader‟s notice, 

have been running theshop without paying rent to the plaintiff. As such the 

defendants are defaulter of rent for six (6) months upto February, 2016. 

6.  The tenanted room is a part of Assam Type house which was 

constructed by the father of the plaintiff over a plot of land measuring 1 
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Katha 10 Lechas belonging to Indian Railway. The plaintiff has no claim 

against the Railway and the Railway Authority is fully aware about the 

plaintiff‟s possession over the land. Whenever desires the Railway may 

takeover possession of the suit land but the defendants have no right to 

occupy the suit room without paying rent.  

7.  The defendants with a malafide intention stopped paying of house 

rent since July, 2015 inspite of repeated demands rather they erected two 

side walls in the northern and southern part inside the tenanted room 

connecting the roof. So, the plaintiff was compelled to institute the suit for 

recovery of room rent and eviction of the defendants from the suit room. 

8.       Case of the defendants/Respondents: The claims/averments 

made in the plaint were resisted by the defendant No-1 & 2 (respondents) by 

filing written statement and denied the claim of the plaintiff/appellant that he 

is the owner of the suit room or that the father of the defendants entered 

into any lease agreement with the father of the plaintiff in connection with 

the suit room. 

9.   It is stated in the WS that the suit land belongs to Indian Railway.   

It is further stated that the plaintiff‟s suit is bad for non-joinder of Railway 

Department, which is a necessary party. As the plaintiff did not implead the 

Railway Department as party, the plaintiff‟s suit is liable to be dismissed. 

10.    As the suit land was lying vacant, the defendants‟ father Late 

Dambarudhar Das occupied the same in or around 1970 and since then the 

father of the defendants was possessing the same by erecting house thereon 

and subsequently till his death, he was running an industry under the name 

and title “DAS INDUSTRY”.  

11.        It is stated that on expiry of their father, the defendants gave the 

alleged suit room on rent to different persons and collected rent therefrom. 

The demised father of the defendants never took the alleged suit room on 

rent from the father of the plaintiff by entering into an agreement with the 
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father of the plaintiff as alleged in the plaint. Neither the defendants nor their 

demised father paid any rent for the alleged suit room either to the demised 

father of the plaintiff or to the plaintiff as alleged by the plaintiff in the plaint.  

12.  The house standing over the alleged S/L was constructed by the 

defendant‟s father since long back. As the defendants‟ father occupied the 

alleged suit land in unauthorized manner by erecting permanent structure 

thereon, an eviction notice was served upon the defendants‟ father by the 

Estate Officer, N.F. Railway, Alipurduar on last 04.01.1995. After receiving 

eviction notice, the father of the defendants contacted the immediate Railway 

Authority Camped at Mazbat and paid fine.  

13.   As the issuing of lease in respect of the Railway land to the 

occupants is stopped right from the year of 1995, the demised father of the 

defendants could not collect the lease from the concerned Railway Authority 

in respect of the alleged suit land but the name of the demised father of the 

defendants is recordedin official record of Railway Authority at Mazbat as 

occupant of the alleged suit land. The name of the father of the plaintiff is 

not recorded as occupant of the alleged suit land in official record of the 

Railway Department at Mazbat. Thus the plaintiff has no right to claim to be 

occupant of the suit land and suit room. It is stated that the plaintiff has 

instituted this suit with a malafide intention to occupy the suit land and room 

illegally.  

14.    On the above pleadings, the ld Court below framed the following 

issues:- 

 i) Whether there is any cause of action for the suit? 

 ii) Whether the suit is maintainable in the present form? 

iii) Whether the suit is bad for the non-joinder of necessary party? 

iv) Whether the plaintiff has any right, title and interest over the suit    

room as described in the plaint? 

v) Whether the defendants are liable to be evicted from the suit 

room? 
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 vi) Whether the plaintiff is entitled to get the decree as prayed for? 

 vii) To what relief/reliefs are the plaintiff is entitled to? 

15.        The ld trial Court considered the pleadings and evidences, both oral 

and documentary, adduced by both the sides and having heard the 

arguments advanced by both the sides, dismissed the suit of the plaintiff by 

the impugned judgment and decree which is under challenge in this appeal. 

16. Memorandum of Appeal: I have gone through the memorandum of 

appeal. It appears to me that the impugned judgment and decree of the ld 

Court below has been assailed on as many as six (6) grounds but for the sake 

of brevity, the grounds are not mentioned here rather the said grounds would 

be discussed at appropriate time.    

17.        Points for determination: Considering all the aspects of law and 

facts and the memorandum of appeal in particular, the following point has 

been formulated for determination in this appeal- 

Whether the judgment and decree passed by the ld trial Court 

in the original suit (TS No-01/2016) is just and proper or 

needs any interference in this appeal? 

18.  Discussion, Decision and Reasons thereof: The ld Counsels for 

both the sides have been heard and the evidence on record, documentary 

and oral, relied on and led by both the sides, have also been carefully 

considered. The C/R of Title Suit No-01/2016 has also been meticulously 

gone into. In my considered opinion, it would be apposite to specifically deal 

with the findings of the ld Court below on each issue which ultimately led the 

Court to pass the judgment and decree which is challenged in this appeal.  

Issue No-1: 

 19.     The expression „cause of action‟ has a judicially settled meaning. 

Plainly speaking, „cause of action‟ means and denotes all material facts on 

which a right is founded. In other words, cause of action is nothing but a 

bundle of facts which a party to a suit, claiming a relief under the law, is 
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required to prove in order to have the suit decreed in his favour. In this case, 

the plaintiff has filed this suit inter alia for eviction of defendant from the suit 

room allegedly taken on lease from Indian Railway and realization of arrear 

rent from the defendant. This is, however, denied by the defendants rather 

the defendants contend that their father took lease of the suit room from the 

Indian Railway. So, there are facts which are in dispute and which require 

adjudication. As such there is cause of action for this suit. But the ld Court 

below held that the suit lacks cause of action on the premise that the plaintiff 

failed to prove that he has right, title and interest over the suit land. But this 

is not in tune with the principle governing cause of action. The above 

assertions by the plaintiff and denials by the defendants involve a bundle of 

facts which require adjudication and hence there is cause of action of the 

suit. Hence this issue is decided in affirmative in favour of the 

appellant/plaintiff by reversing the decision of the ld Court below. 

Issue No-II: 

              20.         This issue relates to maintainability of the suit. It is seen that the ld 

Court below decided this issue in negative mainly on the basis of decisions 

reached in Issue No-IV & V but only on that count a suit cannot be held to be 

not maintainable. In the W/S the defendants have merely submitted that the 

suit is not maintainable without elaborating the specific grounds. After 

hearing both the sides and on perusal of the materials on record, I do not 

find any reason to question the maintainability of the suit filed by the 

plaintiff/appellant. So, in view of the aforesaid adumbration, it can be held 

that the ld Court below failed to decide the issue properly and hence the 

issue in hand is decided in affirmative in favour of the appellant/plaintiff.  

Issue No-III: 

             21. The defendants have stated in their W/S that the suit is bad for non-

joinder of necessary party i.e the Indian Railway. Necessary party in a suit is 

one whose presence is essential and in whose absence no effective decree 

can at all be passed. As per the plaintiff, the tenanted room is a part of 
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Assam Type house which was constructed by the father of the plaintiff over a 

plot of land measuring 1 Katha 10 Lechas belonging to Indian Railway. The 

plaintiff also stated that the Railway Authority is fully aware about the 

plaintiff‟s possession over the land and the Railway Authority may take back 

the land as and when wants. As such the absence of railway authority is not 

going to make any impediment in granting effective relief to the 

plaintiff/appellant if the plaintiff/appellant otherwise proves that the lease of 

the suit land was granted in favour of him or his father by the Railway. In 

such facts and circumstances, Indian Railway is not a necessary party to the 

instant suit. So, in view of the aforesaid discussion, it can be held that the ld 

Court below failed to decide the issue properly and hence the issue in hand is 

decided in negative in favour of the appellant/plaintiff by reversing the 

decision reached by the ld Court below.   

ISSUE NO- IV & V: 

22.       Both the issues in hand being inter-connected, the ld Court below 

had taken up the same together for decision. Let me alsoappreciate the 

evidence on record to see as to whether the decision of the ld Court below 

was in conformity with law or not. 

23.  The contention of the plaintiff as found from the plaint and evidence 

of the plaintiff is that the tenanted room is a part of Assam Type house which 

was constructed by the father of the plaintiff over a plot of land measuring 1 

Katha 10 Lechas belonging to Indian Railway. Further contention of the 

plaintiff is that the Railway Authority is fully aware about the plaintiff‟s 

possession over the suit land and that the Railway is at liberty to take back 

the land as and when wants. Hence the plaintiff‟s stand is that the 

defendants have no right to occupy the suit room without paying rent.  

24. While reaching decisions in the issues in hand, the ld Court below 

perused the documents exhibited by the plaintiff. I have also gone through 

the exhibited documents of the plaintiff/appellant. The plaintiff/appellant 

exhibited the unregistered written agreement executed by one Dambarudhar 
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Das dated 20.05.1974 in favour of the father of the plaintiff as Ext-1; one 

Advocate Notice as Ext-2;Two Applications from plaintiff‟s father Late Gyan 

Chandra Das to N.F. Railway seeking lease of waste railway land as Ext-3 & 

Ext-4; One postal receipt as Ext-5; Notice of Town Committee Office, Udalguri 

to the plaintiff to pay Tax as Ext-6 and three Electricity Bills as Ext-7, Ext-8 & 

Ext-9. 

25.   The ld Counsel for the respondents argued that the appellant has 

failed to produce any documentary proof to show that the Railway Authority 

granted lease of the suit land to the plaintiff/appellant. It can be seen that 

albeit the plaintiff/appellant exhibited two applications (Ext-3 & Ext-4) from 

plaintiff/appellant‟s father Late Gyan Chandra Das to N.F. Railway seeking 

lease of waste railway land but no documentary proof has been given by the 

plaintiff/appellant to the effect that the N.F. Railway granted lease of the suit 

land to the plaintiff/appellant‟s father or to the plaintiff/appellant in response 

to the aforesaid letters. So, in such circumstances, it cannot be held that the 

plaintiff/appellant has got any lease of the suit room from the Railway 

Authority. In this respect, I am in agreement with the submission of the ld 

Counsel for the respondents that there cannot be any implied lease in favour 

of the plaintiff/appellant. 

26.          In Hardesh Ores (P) Ltd -Vs- Hede & Company [2007 (5) SCC 

614], the Hon‟ble Supreme Court held that in order to give effect to the 

renewal of a lease, document has to be executed evidencing the renewal of 

the agreement or lease, as the case may be, and there is no concept of 

automatic renewal of lease by mere exercise of option by the lessee. 

27.   While discussing the issues in hand, the ld Court below also held that 

The Assam Urban Areas Rent Control Act, 1972 (herein after referred to 

as Act of 1972)is not applicable in the facts of this caseas per Section 

(1)(2)(c)(i) of the Act of 1972. Section (1)(2)(c)(i) of the Act of 1972provides 

that nothing in this Act shall apply to any premises belonging to Central 

Government. In this respect, the ld Counsel for the appellant/plaintiff argued 
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that the ld Court below has failed to take into account the proviso appended 

to that section. Per contra, the ld Counsel for the respondents/defendants 

argued that the proviso is not attracted in the instant suit.  

28.      On the face of rival contention, let me go through the relevant 

provision of the Assam Urban Areas Rent Control Act, 1972. Section 

(1)(2)(c) of the Act provides that nothing in this Act shall apply- 

(i) to any premises belonging to Central Government, or 

(ii) to any tenancy or other relationship created by a grant from 

Central Government in respect of the premises taken on lease or 

requisitioned by Central Government. 

  Provided that where any premises belonging to Central 

Government have been or are lawfully let by any person by virtue 

of any agreement with that Government or otherwise, then 

notwithstanding any judgment, decree or order of any Court or 

other authority, the provisions of this Act shall apply to such 

tenancy.    

29.       So as per the aforesaid proviso, the provisions of this Act shall apply 

to such tenancy where any premises belonging to Central Government have 

been or are lawfully let by any person by virtue of any agreement with that 

Government or otherwise. The ld Counsel for the appellant admitted that 

there was no agreement between the railway and the plaintiff/appellant while 

letting out the suit room to the defendants/respondents but the ld Counsel 

wanted to bring the case of the plaintiff/appellant within the term „otherwise‟ 

as mentioned in the proviso but the plaintiff/appellant has failed to bring any 

material on record to show that he or his father was otherwise entrusted to 

use the suit property by the Railway Department. Under such circumstances 

the Assam Urban Areas Rent Control Act, 1972is not applicable in the present 

suit.   
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30. The Assam Urban Areas Rent Control Act, 1972is aspecial legislation 

for the protection of tenant and it takes away the contractual as well as the 

statutory right of the landlord under the Transfer of Property Act, 1882. 

However as it is found that the suit room is over the plot of the land 

belonging to Indian Railway and hence the Assam Urban Areas Rent Control 

Act, 1972is not applicable. But admittedly the plaintiff/appellant has filed the 

suit for the eviction of the defendants/respondents claiming that the 

defendants/respondents are his tenants, the provisions of the Transfer of 

Property Act, 1882will apply to the instant suit. 

31. As far as the lease of immovable property under the Transfer of 

Property Act, 1882 is concerned, the same is provided u/s-107 of the Act. 

Section-107 of the Transfer of Property Act, 1882 provides as follows- 

Lease how made- A lease of immovable property from year to year, or for 

any term exceeding one year or reserving a yearly rent, can be made 

only by a registered instrument. 

           All other leases of immovable property may be made either by a 

registered instrument or by oral agreement accompanied by delivery 

of possession.  

           Where a lease of immovable property is made by a registered 

instrument or where there are more than one, each such instrument 

shall be executed by the both lessor and the lessee. 

32. Now let me see as to whether the ld Court below has properly 

appreciated the evidence on record in determining the issue in hand with 

reference to Section-107 of the Transfer of Property Act.It can be seen that 

the plaintiff/appellant exhibited the unregistered agreement executed by 

Dambarudhar Das (father of respondents/defendants) dated 20.05.74 as Ext-

1. Perusal of Ext-1 shows that the said agreement was executed for one year 

with a condition to make new arrangement after the expiry of one year. 

However the plaintiff/appellant in his plaint as well as in his examination-in-
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chief on affidavit stated that the lease agreement was made for three years 

but it has been continuing thereafter as per mutual understanding. So, it 

indicates that the lease agreement was for more than one year. As per 

Section-107 of the Transfer of Property Act, 1882,a lease of immovable 

property from year to year, or for any term exceeding one year, or reserving 

a yearly rent can be made only by a registered instrument.But in the instant 

case the alleged agreement (Ext-1) is an unregistered instrument and except 

Ext-1 no other agreement for lease of the suit room is exhibited by the 

plaintiff/appellant. When a lease is compulsorily registerablebut has not been 

registered, the lease is invalid. Furthermore, the plaintiff/appellant has 

neither produced any documentary evidence of payment of room rent to him 

by the defendants/respondents or their father nor the evidence of any other 

person who might have seen the defendants/respondents or their father 

making payment of rent of the suit room at any point of time. 

Plaintiff/appellant (PW-1) himself admitted in his cross-examination that no 

money receipt of payment of rent was given by him to the defendants. 

During argument, the ld Counsel for the plaintiff/appellant submitted that the 

tenant cannot question the title of the land-lord. This Court to endorse the 

aforesaid view of the ld Counsel for the plaintiff/appellant but that does not 

absolve the land-lord (plaintiff/appellant) from proving that he has given his 

room to someone (tenant) on tenancy by way of agreement or otherwise. It 

was the burden of the plaintiff/appellant to prove that his room was taken on 

rent by the defendants/respondents but the plaintiff/appellant has failed to 

discharge the burden.  

33. On the face of the above, I concur with the decision reached by the ld 

Court below. So, it can be held that the ld Court below has rightly held that 

the plaintiff/appellant has no right, title and interest over the suit land in any 

manner and that the defendants/respondents are not liable to be evicted 

from the suit room. Accordingly Issue No-IV and V are decided in negative 

affirming the decision of the ld Court below.  
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ISSUE NO-VI & VII: 

34.       On the face of the decisions reached in Issue No- IV & V, the ld Court 

below held that the plaintiff/appellant is not entitled to get any decree or any 

relief as prayed for. On the basis of discussion and decisions in Issue No-V & 

VI, I also agree with the decision of the ld Court below in this regard. So, the 

decisions reached by the ld Court below in the issues in hand are, hereby, 

affirmed.   

ORDER 

               35.           From what has been adumbrated and pointed out above, I hold 

that the impugned Judgment and Decree dated 15.05.2017 passed by the ld 

Munsiff, Udalguri in T.S-01/2016 is just and proper and the same does not 

call for any interference in this appeal. The appeal is, thus, found to be 

devoid of any merit and hence the appeal is dismissed on contest with cost, 

upholding the Judgment and Decree of the ld Munsiff in T.S-01/2016.  

36.      Prepare decree accordingly within 15 (fifteen) days from today. 

37.     Send down the LCR (C/R of T.S No-01/2016) to the ld Munsiff, 

Udalguri with a copy of this judgment and decree. 

38.   Given under my hand and seal of this Court, on this 28th day of 

November, 2017.  

 

                                                    (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                    Civil Judge, Udalguri, Assam 

 

 

 

 


